Expenditures underwriting corporate compliance in the United States are approaching a very special regulatory milestone. Compliance costs are nearing municipal policing costs.
INTRODUCTION
A regulatory milestone in the United States that seemed impossible to reach nearly a decade ago is now in sight. There soon will be as many enterprise-wide risk, audit, legal, and compliance professionals on the payroll of corporations in the United States as municipal police officers keeping our streets safe. 1 J.P. Morgan, for example, supports more compliance, risk, and fortress control professionals than all uniformed NYPD officers, and more than three times as many FBI special agents across U. OF PENNSYLVANIA JOURNAL OF BUSINESS LAW [Vol. 20.2 all U.S. field offices.
2 At the same time, corporate regulatory budgets, in total, appear to dwarf all local, state, and federal law enforcement expenditures. 3 The regulatory spending at large banks represents up to twenty percent of their operating cost base, making some big city police department budgets look pale, if not anemic. 4 The primacy of "suite" over "street" hiring and spending should be a milestone of significant symbolic importance for neoconservatives and progressives alike. 5 Those on the ideological right may justifiably ask whether the private allocation of regulatory and compliance expenditures is reasonable, sustainable, or a product of gross government overreach. Neoconservatives may increase their calls for the abolition of corporate criminal liability with a regulatory state that is already vastly "overcriminalized." Progressives may wonder if corporate wrongdoing is finally being taken seriously, and why public policing expenditures so significantly target our inner-city streets.
Politics aside, the escalation in regulatory expenditures and corresponding burden on corporate treasuries are fairly seen as the consequence of a long honeymoon with the good corporate citizenship movement. This movement comes from a much-heralded partnership between government and the private sector to combat crime unveiled in the early to mid-1990s. 6 In the wake of the passage of the Sentencing Guidelines for Organizations on November 1, 1991, "good corporate citizens" were tempted into a new and creative partnership with the government to prevent and ferret out corporate wrongdoing. The government exchanged some measure of prosecutorial deference for the voluntary disclosure of wrongdoing, and a now familiar mix of cooperation, investigation, the expression of remorse, and diligent proactive and reactive efforts of firms.
7
In Part I of this Essay, it is argued that this "partnership" was never really about a fair sharing of the enforcement responsibilities and costs of corporate crime control. It was not about putting in place measures and metrics known to promote ethics, integrity, and good governance. There simply was no body of evidence-based research supporting formal prescriptions for compliance and good citizenship. The government's execution of this partnership was narrowly instrumental: To overcome the near insurmountable challenge of gaining access to inculpatory evidence of corporate wrongdoing, while shifting as much of the burden and costs of policing to the regulated.
The subsequent rise in private law enforcement spending came from a reaction to what may be best called "tease" and "threat" regulation, much of which was tied to crafted disclosures of evidence-empty diligence principles, followed by a somewhat regular pattern of episodic regulatory threats. 8 These save-face threats were punctuated by much-heralded changes in the United States Department of Justice ("DOJ") and federal agency policies, along with the promotion of being in compliance with The Sarbanes-Oxley (Saad-Diniz, D. Brodowski & A. Luiza eds., 2015) (discussing episodic patterns).
Act of 2002 ("SOX") and the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 ("Dodd-Frank"). Exaggerated fears of enforcement follow regulatory change and threats that prompt firms to generously, if not endlessly, spend in support of the status quo of a multi-stakeholder compliance game. It comes as no surprise that this is a game filled with underexplored externalities.
Part II asks questions about one such externality-the discordance between public representations about the priority attached to corporate crime prosecutions and actual public spending. Here it is worth asking why publicsector spending is so dedicated to street-level enforcement, while the hard and soft costs of self-regulation are increasingly, and now disproportionately, borne by businesses. No matter what one thinks of the idea of corporate criminal liability, there is good reason to question the justification for this kind of self-funding in light of the perennial "street crime" targets of state and federal criminal justice expenditures. At the same time, it is not naïve to pose the rhetorical question: What does the overall prioritization of criminal justice expenditures reveal about which criminals and which criminal wrongs are worthy of the state's attention and law enforcement investment? 9 Complicating any answer to this question is that the costs of selfregulation will likely decrease in the intermediate term. Put aside any possible regulatory retrenchment or systematic deregulation spurred by the White House.
10
The migration toward the digitalization of compliance, algorithm-based large data aggregation, increasingly sophisticated compliance data analytics and enterprise wide Governance, Risk, and Compliance ("GRC") systems, will soon replace clunky and dated legacy systems and software.
11 With a convergence in next generation machine 9. Spending on policing our inner cities is both cathartic and instrumental in ways different from corporate criminal law enforcement. A certain kind of moral indignation remains for street crimes and street criminals. A palpable wrongness, absent with corporate offending, drives new place-based policing strategies, creative stop and frisk policies, frequent car stops, and a comfortable churning of street-level drug thugs. See infra notes 94 to 100. 10. Exec. Order No. 13,771, 82 FR 9,339 (Jan. 30, 2017) . Most recently, at the behest of the White House, Citigroup, Barclays, JP Morgan, UBS, and Deutsche Bank were granted long-term waivers for sanctions from the megabank global interest rate scandal, see Exemptions from Certain Prohibited Transaction Restrictions, 89 Fed. Reg. 61, 816 (Dec. 29, 2017) .
11. For a consideration of the digitalization of compliance, see, e.g., Gregory Scopino, Markets, 2015 COLUM. BUS. L. REV. 439 (2015 (describing the financial markets and how artificial intelligence will impact financial regulation); Robert R. Moeller, COSO ENTERPRISE RISK MANAGEMENT: ESTABLISHING EFFECTIVE GOVERNANCE, RISK, AND COMPLIANCE (GRC) PROCESSES (2011) (discussing the
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A VERY SPECIAL REGULATORY MILESTONE 397 learning technology, global compliance standards, and even rudimentary evaluation science, longstanding questions about how to monitor, surveil, and measure compliance effectiveness will be addressed in ways that also very efficiently reduce costs while enhancing transparency.
12
Thus, in Part III, it is concluded that some of the better answers to the most challenging questions raised in this Essay surrounding the private/public administration of justice are offered on the precipice of a retreat from this very special regulatory milestone. This retreat will reaffirm what we have always thought about policing corporate malfeasance: The priority given to elite organizational offending will always give way to the powerful press of society's moral indignation, anger, and abject fear over street crime.
The Essay ends with three critical thoughts about reaching this very special regulatory milestone. Each thought recognizes that firms today invest compliance expenditures to avoid criminal fines at levels that, at times, significantly exceed their exposure risk to sanctions. 13 Each thought suggests that those who rail against over-criminalization missed speaking out against a one-sided regulatory strategy of compliance cost shifting that importance of enterprise risk management within the corporate structure, especially as it relates to compliance, risk portfolio, and corporate culture). www.corporatecomplianceinsights.com/emergence-cognitive-risk-era-intentionalcontrol-design-machine-learning/ [https://perma.cc/QFE7-UZHZ]) (analyzing the effect of automation, machine learning, and situational awareness on the corporate structure).
13. Corporate criminal liability remains a rare event. See Laufer, supra note 7 at 8 ("Before and after the scandals, corporate prosecutions particularly of large, publicly traded entities remain an exception, rare in some jurisdictions and extraordinary in others. Actions against small, privately held companies predominate. But the numbers of cases are still dreadfully small given even conservative estimates of the incidence of corporate crime."). Survey research justifies compliance expenditures not from the risk of criminal sanctions resulting from criminal liability. Rather, if compliance expenditures are justified, it is by the prospects of business disruption, reduced productivity, fees, and other non-legal costs. See Ponemon Inst., THE TRUE COST OF COMPLIANCE, 2 (2011) (available at: http://www.pone mon.org/local/upload/file/True_Cost_of_Compliance_Report_copy.pdf [https://perma.cc/9ULK-Y3KL]). brings us to this historic milestone. And, all three follow from the realization that the threat of unfair and burdensome costs was never with the very rare event of corporate criminal liability, the perennial target of the private sector's ire. The grave threat of unfair and burdensome regulatory costs came from firms taking the government's bait that they needed to spend, and spend more.
14 This boundless spending, it is concluded, may be seen as imposition of a preemptive penalty on firms. It is a deft way for regulators to ensure that firms pay a fair share for their wrongdoing and, thus, capture the "dark figure" of corporate culpability. 15 In hindsight, the government conscription of private sector enforcers was a clever stratagem grounded in some very sound regulatory theory. Supporting the Sentencing Commission's Good Citizenship campaign was the conventional scholarly wisdom that self-regulation without the availability of increasingly more formal enforcement mechanisms simply does not work. 16 A true blend of formal government controls and private informal social controls is required. An enforced self-regulation, in theory, requires the active engagement of the government to assure compliance, at the same time that firms internalize their fair share of enforcement duties and compliance costs. 17 The motivation for contemporaneous public and private
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A VERY SPECIAL REGULATORY MILESTONE 399 law enforcement was not hidden from leading regulatory theorists: Enforced self-regulation was essential because government ". . .simply cannot afford to do an adequate job on its own."
18
Unfortunately, that part of the script of enforced self-regulation requiring active public-sector investment in developing regulatory capacity and deploying a range of graduated formal and informal controls was not followed. 19 Instead, successful conscription of private sector "selfregulators" shielded the federal government from sharing partnership costs. At the same time, the government promoted active, if not boundless private sector investment in compliance programming, training, and technology. The idea of a good corporate citizen brought about an increasingly large compliance "machine" doing the lion's share of what was, at least theoretically, the province of both government and private firm enforcement efforts.
20
A little more than two decades after the birth of this corporate crime control partnership, who would have guessed that private sector regulatory costs would rival the budgets of municipal police departments? EMPLOYMENT, FY 1982 -2007 -STATISTICAL TABLES (2011 (breaking down the various expenses and growing trends of the costs of public justice expenditures). This combined pool along with a small percentage of legal staff, audit professionals, and examiners, both in-house and contracted personnel from accountancies, management consultancies, and law firms bring us close to the number of language of integrity, good citizenship, and shared responsibility in the 1990s offered no clue as to how costly it would be for firms over time, how alone companies would be in making this investment in private ordering, and how little would be learned about how compliance expenditures actually affect the behavior of agents throughout the corporate hierarchy.
22
I.
PUBLIC VERSUS PRIVATE POLICING EXPENDITURES It was a solemn occasion that celebrated the perfect alignment of the public sector's desire for justice and the private sector's willingness to join in on a mission for responsible corporate citizenship. The nearly 500 attendees of the United States Sentencing Commission's ("Sentencing Commission") conference on Corporate Crime in America: Strengthening the "Good Citizen" Corporation on September 7, 1995 would hear something so very comforting: Those in the business community now have a trusted partner in self-policing.
23
The charge by Judge Richard P. Conaboy, Chairman of the Sentencing Commission, was normative and inspirational:
You must take on the obligation to lead this effort, to be in the In exchange, the government offered the business community some basic due diligence principles that would serve firms well in attempting to mitigate any possible investigation and adjudication of wrongdoing. 25 No one ever imagined such a large and sweet carrot: Compliance expenditures would be considered in the discretionary calculus of prosecutors to proceed criminally against a corporation. For more than a decade following their passage, being "in compliance" with the Commission's Sentencing Guidelines for Organizations was code for adhering to the text and subtext of a well-settled prescription for good corporate citizenship. 26 It is not an overstatement that this government-sponsored conference several decades ago marked the beginning of a new partnership between business and government-or so it seemed.
A. Disingenuous Partners in Crime Control
Architects of enforced self-regulation envisioned a regulatory world that recognized the superiority of firms to self-police under the watchful eyes 24 . Id. at 8, 10. 25. See id. at 41 (offering standards to serve as a starting point for companies seeking to develop corporate crime control policies).
26. The history of this partnership predates the Sentencing Commission's work on organizational offenses. Consider that in 1986 the Blue Ribbon Commission on Defense Management (the Packard Commission), organized behind the Defense Industry Initiative (DII), called for a renewed corporate self-governance, commitment to industry-specific codes of conduct, and development of internal controls so as to ensure public confidence in the defense industry. The DII sought to increase the awareness of and commitment to business ethics, including the adoption of codes of ethics and conduct, ethics orientation and training, a mechanism (such as a hotline) to surface concerns about corporate compliance, and procedures for voluntary disclosure of violations of federal laws. Thus, the Sentencing Commission inherited a prescription for corporate self-governance, the creation of codes, internal disciplinary mechanisms, and internal controls that surely influenced their work on the development of Chapter Eight principles. See Laufer, supra note 6, at 161 (explaining that the kind of organizational due diligence outlined in the Sentencing Guidelines has a foundation in agency theory and corporate governance laws); see also of the government. 27 The design included an active monitoring role for government, agreeing to specific firm conduct rules, and responding with causes of action for non-compliance in increasingly formal and punitive ways. 28 In hindsight, though, it is clear that this was never a true partnership. Success hinged on a significant government investment in regulatory capacity to keep pace with private sector spending on the management of a wide range of legal, regulatory, governance, and compliance risks.
29
A reasonably proportionate public investment in enterprise risk management systems or compliance data analytics was simply not made. And leadership pushing evidence-based research rather than evidence-empty prescriptions for good corporate citizenship was nowhere to be found.
30
What does it mean that the private sector effort to coordinate and oversee self-policing was not met with a comparable public sector engagement? Public sector strategy was then, as it is now, all about shifting the costs of corporate criminal law enforcement to the deepest private pocket while, at the same time, prying open a window into the corporate form for inculpatory evidence. There, when and where non-compliance surfaced, the private "partner" in crime control would be incentivized to spend more compliance dollars. Judge A. David Mazzone introduced the keynote speaker at this Commission conference, Senator Edward Kennedy, with more than a hint of transparency. "Today, when government talks about downsizing, budget complaints, and withdrawing, it's even more important to understand and to promote the role that the 'good citizen' corporation will play in the United States." 33 His words now seem all too self-serving: Good corporate citizens will achieve compliance-become compliant-by spending on compliance in ways that provide a certain kind of relief for the government.
To Kennedy's great credit, his lunch-time address expressed concerns with the authenticity of the private sector's commitment to compliance. Kennedy opined:
In a very real sense, the success of the new policy rests with you . . . and with many like you across the country. Members of the business community and those who counsel corporate clients must recognize that there will always be skepticism about a policy that gives any break to corporations that have committed crimes, as the guidelines will sometimes do when a corporation demonstrates a solid compliance program. That skepticism will grow if the public comes to believe that companies are approaching the guidelines with a 'window dressing' compliance effort and a clever law firm waiting in the wings at the first sign of trouble.
34
Kennedy called on businesses to embrace compliance in genuine and authentic ways. But, alas, very little came from this aspirational embrace. This was a shallow grasp not only because some firms, it soon became apparent, beautifully dressed and adorned their windows. It was shallow, in large part, because prosecutors and regulators simply failed to deliver in their more substantive partnership responsibilities. 35 The long iteration of federal 35. The betrayal of partnership responsibilities came about from a failure by the state to initiate and maintain an investment in compliance capacity, a failure that continues to this day. This responsibility to lead the regulated is not fully captured by aggregated regulatory cost data. For a discussion of the disaggregation of regulatory and compliance costs, with prosecutorial guidelines, from Holder, McNulty, and Thompson to Filip were no substitutes for building regulatory capacity. 36 These prescriptions for prosecutors did little to guide a business community desperate for something more than a due diligence or good governance prophylaxis. All that the white collar bar received was a slightly revised set of guidelines lifted from Chapter 8 of the United States Sentencing Commission. It was, alas, an invitation for a new line of revenue and, for firms, another long invoice.
Not much more need be said of the heralded Yates Memoranda from DOJ prescribing individual liability before any prosecutorial resort to corporate liability. 37 When firms made a reasonable investment in new compliance systems, technology, and training, and there were failures, corporate fraud cases were disposed of with increasingly large criminal fines and, by prescription, commitments for additional compliance hiring and expenditures. 43 The regulatory recipe could not be wrong, even in the absence of any empirical evidence. More and then more of the same compliance ingredients are required. Over the past several years, and after decades of cooking with the same regulatory recipe, the compliance budgets of the largest companies for individual legal risk areas, such as anti-money laundering, are well in the billions. When all risk areas are aggregated, the regulatory spend for large financial institutions, for example, is nothing short of astronomical. 44 It is regrettable that public partners in corporate crime control who asked for all of this spending are not systematically examining the integrity responsibility. 49 Conventional theories of economic regulation turn, at least in part, on the fact that ". . . regulation is instituted primarily for the protection and benefit of the public at large. . . ."
50 Leaving an unreasonable share of this task to the private sector fails to fully recognize, embrace, and discharge this dual responsibility. 51 Moreover, any sense of responsibility is made that much more important by the fact that firms were explicitly offered an active partner in crime control.
B. "Tease" and "Threat" Regulation
It is perhaps unfair to speak of a betrayal of the public partner to corporate crime control without also questioning the motives, interests, and actions of its private partners -and any regulatory arbitrage. 53 Admittedly, corporations and other parties are complicit in keeping this partnership as it is. Elsewhere, I speak of the public-private sector compliance relationship as a multi-stakeholder game.
54
Here stakeholders seek to protect and enhance their positions while minimizing any compromise of the regulatory 49. This responsibility is not discharged by the overall demands on agencies that come from complex reform legislation, including rulemakings and implementation costs. 
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equilibrium. This is more of a match of posturing and appearances with rules that spare the largest firms from prosecution due to the possibility of systemic risk. This is a game where large firms whose prosecution does not pose a system risk receive crafted plea agreements. Rarely and episodically, symbolic prosecutions of high profile defendants are sought to assuage concerns over market fairness. And small firms, those with far less access to compliance counsel, are more likely to be prosecuted to conviction.
55
This is a game that seeks optimal compliance expenditures to minimize liability risks while giving players needed moral cover and an appearance of legitimacy. 56 In this game it is practically impossible for regulators and prosecutors to make meaningful distinctions between and among ethical leaders and laggards, between compliant and non-compliant firms. In fact, one of many remarkable results of this game is the maintenance of an active market for commodified compliance products, programs, and solutions. The ultimate objective of this game and associated commodities, however, is not corporate crime control. Compliance expenditures are not made with evidence that they will promote employee integrity, change corporate behavior, improve corporate culture, and facilitate ethical corporate decision making. 57 Companies buy assurance that if and when there is wrongdoing, the entity will be spared.
58
The public objectives of compliance expenditures are confounded by concerns of firms that a more careful, technology-driven and, indeed, scientific consideration of compliance would result in expectations of voluntary disclosures to regulators and prosecutors. This is a true compliance conundrum. 59 this conundrum, it is simply a catalog of public stakeholders teasing firms with prescriptive guidelines and then threatening firms in ways that push compliance spending forward with both partners lacking an incentive to assess, evaluate, and actually share compliance data. 60 Ultimately, this compliance conundrum redounds to public partners who minimize their own costs by not having to look inside the regulatory kitchen, along with a gleefully complicit compliance and ethics industry who take their fair share of the "good citizenship" spending. Knowing the players and rules of this game opens a window into how corporate crime control "partners" maintain an equilibrium, but one that is uncertain in terms of optimality of effective design for deterrence.
61
It also would be a miscalculation to narrowly look at public cost shifting when thinking about the betrayal of this partnership. There are, of course, a litany of direct and indirect costs.
62 There are also significant costs and externalities associated with the pretense of promoting good corporate citizenship that encumber stakeholders inside and outside of the partnership. More important, a full accounting recognizes that the costs of this milestone extend beyond a simple function of public versus private sector spending.
C. The Costs of Chasing the Tail of Good Corporate Citizenship
How corporate self-regulation matured or failed to mature over time reveals a number of costs and externalities that should be considered in any model of this failed partnership, e.g., a wide range of public losses that are a direct or indirect function of this failure beyond the price paid to meet or exceed the requirements of the regulation itself, and the opportunity costs of employing personnel who, if deployed elsewhere in the organization would be adding business value. These externalities include: (a) regulatory atrophy, i.e., where the kind, capacity, and quality of government (2008) (discussing a study that found that certain white-collar crimes, like embezzlement, were perceived to be more serious when compared to certain street crimes, like handbag theft); S. P. Rosenmerkel, Wrongfulness prosecutors and regulators who, like the words of their predecessors, still speak about corporate cases in the most zealous and overly righteous terms. Below, I argue that the difficulty in weighing the value to the State of waging a war on drugs, for example, relative to pursuing a campaign against corporate fraud comes from less-than-obvious lacunae.
The pursuit of a war against drugs is popularly seen as targeting evils worthy of a public enforcement investment, e.g., drug-related crimes, gang violence, drug-related disease and overdose, and organized criminal organizations. 64 The daily body count of drug-related violence is a dramatic and tragic fixture of inner city life around the United States, from Chicago and Detroit to Baltimore and Washington, D.C. 65 The immorality of illicit drug use represents to the public a complex but all-too-familiar combination of addiction, disease, unemployment, lost productivity, and crime. The moral coherence of these "costs" sustains a State-sponsored war that continues to this day, remarkably, even with equivocal evidence that waging Washington, D.C., 29 CRIMINOLOGY 589 (1991) (finding that while drugs made youths more likely to commit crimes, it is only a minority of crimes committed that are associated with drugs).
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66
There is no equivalent moral coherence when corporate wrongdoing is unpacked. Missing is a compelling portrait of the dramatic impact of corporate culpability and, in particular, a full account that connects wrongful corporate behavior with actual victims. Missing is both disgust and revulsion for corporate wrongdoing, emotions that make the criminal law so very unique. 67 It sounds trite, but there is no corporate victimology that reflects and elicits moral indignation like that of street crimes.
D. Moral Indignation and a Missing Corporate Victimology
Prosecutors and regulators are often long on moral rhetoric about corporate wrongdoing and short on authentic anger and moral indignation. The cries of indignation from left-of-center civil society activists give way to the needs of firms, markets, risk-taking, entrepreneurship, and capitalism. The problem, we are told, is actually one of over-criminalization, metaphysical games with attributions of personhood, and confounding conceptions of culpability. 68 It seems as if it is simply impossible to muster the kind of moral disapproval necessary to support a sustained campaign against fraud on Wall Street. It is, after all, a tall order to even try to wrestle the main engines of economic growth to the ground.
There is no comparable shortage of indignation, outrage, fear, and anger over street crime. 69 The politics of conventional crime are moved by a near insatiable anger over violent crime, fear of drug-related violence, and craving for the incapacitation of "bad guys." 70 The images of hooded thugs, armed drug dealers, and natural born predators cannot compete with the conferenceroom conspiracies of a board's audit committee or the passive managerial winking of senior leadership. 71 When one thinks about the evils of violent drug cartels and savage terrorist organizations, who is moved by the complicit, if not facilitating, role of one of the largest and most profitable banks in laundering some newfound wealth from cross-border transactions? When one thinks about deeply ingrained predispositions that equate blackness with badness throughout much of the criminal process, there is really nothing comparable in our thinking about corporate deception and complex organizational frauds.
72
Our sense of being wronged by corporations and their senior agents is taken seriously but does not encourage 15 years. Fifty-three percent of U.S. adults say they personally worry "a great deal" about crime and violence, an increase of 14 percentage points since 2014. This figure is the highest Gallup has measured since March 2001. Americans' worry about drug use has followed the same basic pattern over the last 15 years as worry about crime and violence. Forty-four percent of U.S. adults say they worry a great deal about drug use, up 10 points from the low found in 2014.
Id.
70 SCI. 375, 384 (1997) (explaining that "whites who view African-Americans as violent (and lazy) are far more likely to believe them to be guilty of assault," while white-collar crime does not have a similar effect on judgment because "whites do not envision the white-collar crime as a part of the underclass racial stereotype"); J. L. Eberhardt, P.G. Davies, V. J. Purdie-Vaughns, and S. L. Johnson, Looking Deathworthy: Perceived Stereotypicality of Black Defendants Predicts Capital-Sentencing Outcomes. 17 PSYCHOL. SCI 383 (2006) (explaining a study that found that blacks who commit crimes against whites are more likely to receive the death sentence if they look more stereotypically black, but if the victim was black, the rates for death sentences are not significantly higher for the stereotypically black-looking defendant). For an outstanding review of the issues, see Randall Kennedy, RACE, CRIME, AND THE LAW (1997) (analyzing the impact race has on different facets of the legal system such as the enforcement of laws, composition of juries, punishments, and the war on drugs). For a classic set of scholarly readings, see Darnell F. Hawkins (ed.) ETHNICITY, RACE, AND CRIME: PERSPECTIVES ACROSS TIME AND PLACE (1995) (discussing the rise of police aggressiveness in 1900 towards immigrants, violence towards African Americans by white lynch mobs, tribal versus federal jurisdiction on Indian lands, and other race-crime associations).
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73
A corporate victimology would likely reveal layers of victimization across a wide spectrum of stakeholders; reset our perception of corporate culpability in relation to possible sanctions; and correct the misperception that corporate wrongs are somehow less-than-serious wrongs against the State, wrongs against the community, and wrongs against us. 74 Aligning the measure of corporate culpability in relation to both liability and punishment is the ultimate achievement. 75 In the absence of corporate victimology, though, criminal justice expenditures go to where the outrage is, where the fear is, and where crime control wars actually earn some real political favor or patronage.
II. THE ROLE OF THE STATE IN CORPORATE CRIME SPENDING
The State does not have a monopoly on the provision of criminal justice services. Recognition must be given to the importance of private for-profit and non-profit agencies, programs, and interventions that make up a private criminal justice. 76 Moreover, it is clear that civil, administrative, and regulatory actions approach, if not approximate, the corporate criminal law in many ways. 77 It is, nevertheless, axiomatic that REV. 117 (1981) (advocating against the current norm of attaching federal punishments to breach of fiduciary duties and how they should not come into play until state and private action is proven ineffective); Daniel R. Fischel and Alan O. Sykes, Corporate Crime, 25 J. LEGAL STUD. 319 (1996) (advocating for the use of civil the public policing function reflects the formality of the modern State as an instrument of social control and the fair exercise of government power. After all, it is the State that reserves the responsibility for conceiving of the role and order maintenance functions of both policing and crime control. 78 For this reason and others, the allocation of criminal justice expenditures suggests the priority that the State gives to certain kinds of wrongdoing.
A. The State's Ambivalence
The abrogation of partnership responsibilities by regulators also says something about the relative value to the State of administering the corporate criminal law. There remains a profound and longstanding ambivalence over command and control approaches to regulating corporations, given the inevitable costs to some of the most respected, if not cherished, of all for-profit institutions. Concerns with the direct and collateral costs of corporate prosecution are so significant that, on the margins, they may engender a de facto deference to corporate power. The result of this regulatory deference is best seen in the disconnect between government representations about their vigilance with combatting corporate crime and the actual number of corporate criminal investigations, charges, trials, and convictions. With other government campaigns against drugs and guns, for example, rhetoric underplays the need for and marshalling of criminal justice resources.
A different brand of ambivalence is found in reviews of the many costs of corporate wrongdoing to internal and external stakeholders. It seems that conceiving of corporate wrongdoing as an offense or violation against the State remains a challenge. The focus on harm to shareholders and other collateral "innocents" shifts attention away from thinking of corporate criminality as a violation of shared values, norms, and conventions. Moreover, the centuries-old debate over the locus of wrongdoing in corporations -now whether liability comes from a remedies to punish corporate crime as criminal punishments are unnecessary).
78. 
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A VERY SPECIAL REGULATORY MILESTONE 417 responsible corporate officer or a collective intention -complicates and at times confounds the attribution of fault. 80 Threshold questions remain about corporate moral agency and the appropriateness of corporations as objects of blame. 81 This ambivalence leaves scant support for the kind of moral indignation from the State that is a condition precedent to the criminalization of corporate behavior.
B. A Genuine Partner in Corporate Crime Control
What would corporate regulation look like today if we had the benefit of two genuine partners aligned to combat wrongdoing from the start of the good corporate citizenship movement? A creative and unconstrained historical revision of corporate crime control would place us in a very different regulatory world. First, we would not have come close to this very special regulatory milestone if expenditures were not the solitary proxy for good corporate citizenship, if government functionaries had invested in the precepts of responsive-regulatory theory, gradations of increasingly formal regulatory capacity, and if both partners co-developed and deployed compliance systems and technology. This means going beyond simple models to co-regulation to leverage technology in ways that permit "shared regulation." Second, a focus on evidence not expenditures would have led to significant reductions in costs. No doubt having disclosure expectations recognize base rates of deviance also would have changed the trajectory of private sector costs. Finally, making a meaningful effort to connect determinations of both culpability and liability to corporate punishment would have moved firms away from simply pricing out the costs of wrongdoing.
One of the rarely discussed casualties of the missing public partner in corporate crime control is the absence of a functioning international public regulatory regime. Large multinational corporations invest the most in building regulatory capacity, with some constructing sophisticated means of tracking each and every firm transaction across their entire global footprint. Governments around the world are dramatically outmatched by the sophisticated algorithms that drive compliance analyses of large data by these firms. The failure of a comparable or even greater investment in public capacity across a wide range of jurisdictions directly contributes to regulatory inconsistencies, inefficiencies, and at times, unfairness.
82
III. A RETREAT FROM THIS MILESTONE: A COMPLIANCE CONVERGENCE
There are some soon to be realized benefits of this largely one-sided investment in compliance. After many years of unbridled spending, the ingredients are there for a disruption and then transformation in the private sector's investment in compliance science. These changes, I have argued elsewhere, come from an opportunistic convergence of corporate strategy, compliance science, compliance standards, and technology that will significantly reduce compliance-related expenditures while impacting firm culture, leadership, and people. 83 For the first time, and as a sequelae of the partnership, there are testable GRC models, innovations in risk modeling, measures, metrics, data, analytics, standards, committed compliance professionals, relevant compliance scholarship, and large firm resources dedicated to promote good governance, organizational integrity, and compliance. (2015) (suggesting a five-step process as a structured, systematic approach to a graphical modeling of compliance risks); Carole Switzer, Accelerating the Evolution of GRC, 13 COMPLIANCE WK., July 2016, at 70 (explaining that GRC systems can analyze vast amounts of data from systems like email, voice messages, and social media posts, and can provide reports to compliance professionals); The GRC Market is Expanding at an Exponential Rate, LOCKPATH (June 29, 2015) , (available at: https://www.lockpath.com/blog/the-grc-market-is-expandingat-an-exponential-rate/ [https://perma.cc/E4D5-JACC]) ("With over 600 GRC solutions on the market currently, it seems that predictions show that the GRC market would hit $31.77 billion by the year 2020 with global compliance market spend reaching $2.6 billion in 2015 alone"); John Verver, Big Data and GRC, CORPORATE COMPLIANCE INSIGHTS (June 21, 2013 Standardization (e.g., ISO 19600, ISO 31000, and ISO 38500) . 85 This convergence in compliance thinking, standards, analytics, and metrics reflects a new private sector convention in required technology and regulatory orientation.
There is little doubt that this compliance convergence will at some point reduce private sector costs, while facilitating a retreat from this regulatory milestone. The development and sharing of increasingly sophisticated and elaborate RegTech and FinTech models from the United States and across Europe and Australia, for example, suggest that this new global compliance convention is not far away. 86 This convention, as hinted to earlier, will likely turn on the advent of technology that allows for a sharing of data and systems between the regulated and regulators -and among regulators across jurisdictions. As suggested earlier, the hope is that "sharing compliance" models will soon dot the regulatory landscape.
IV. OF PENALTIES, IRONIES, AND EQUIVALENCIES
One of the strongest arguments against corporate criminal liability turns on its overly burdensome collateral and direct costs. The longstanding neoconservative view is that the costs of corporate criminal liability are far too great, that costs are difficult to contain and control, especially in ways that reasonably correspond to the wrongdoing, and that innocents within and outside the firm are snared and besmirched in ways that are unjustifiably costly. 87 The focus is on unfairness to shareholders, consumers, and other innocents. This conventional account, though, fails to reveal the more profound meanings of this milestone. Three concluding thoughts attempt to shed some light on our investment in good corporate citizenship. First, it is worthwhile to ask whether regulators and prosecutors justify their neglect because they have simply baked the estimated corporate culpability costs into the price of compliance expenditures. If so, the purchase of compliance expenditures escalating to this milestone may be seen as a passive and preemptive compliance penalty. The second thought considers some of the subtle and not so subtle ironies at the approach of this very special milestone. Finally, after further considering the meaning of private and public spending, it seems reasonable, perhaps overdue, to squarely address the questionable equivalence of street crime and suite crime.
A. A Preemptive Compliance Penalty?
An admittedly cynical explanation of this one-sided "partnership" is that when government functionaries failed to actively invest in their share of enforced self-regulation, they signaled regular increases in the price of firm due diligence in ways that accommodated their perceptions of the cost of regulatees' base rates of undetected organizational deviance. Knowing the difficulty of gaining access to inculpatory evidence -exacerbated by opting out of active investing and oversight -regulators and prosecutors captured regulatory-compliance/ [https://perma.cc/SMR9-TVZU] (explaining that blockchain technology has the ability to transform businesses processes).
87. 
2017]
A VERY SPECIAL REGULATORY MILESTONE 421 up front their estimated value of penalties and sanctions that would have been realized if they had wholly invested in the partnership. If this explains some variance in the regulatory equilibrium, then these expenditures may be thought of as a preemptive compliance penalty.
Regulators and prosecutors are all too aware that they see only a very, very small fraction of all actionable cases. 88 The vast majority of corporate wrongdoing allegations are not reported, not acted on by management, or handled internally at the firm. 89 Base rates of wrongdoing by agents are remarkably robust, leaving a significant share of uninvestigated and unadjudicated wrongdoing.
90
While it is fair to assume that this dark figure of corporate culpability is increasing, the number of regulatory cases and corporate criminal cases have consistently declined. 91 All of this brings about a healthy share of justice that is not done -undistributed justice.
92 Increasing the price associated with good corporate citizenship directly addresses the undistributed justice problem. Ramping up the costs of due diligence simply offsets the losses and perceived losses from the growing dark figure of corporate culpability, PAPERS 1973 PAPERS -1980 PAPERS (1981 (discussing "moral remainder"); see also Sepinwall, supra note 80, at 570 (distinguishing between fault and blame and arguing that a blame standard would bring about more justice).
e.g., the "blameworthiness" associated with the difference between corporate crimes known to the government and base rates of corporate wrongdoing from self-reports and survey data.
93
Thinking of compliance expenditures as a preemptive penalty reveals some nuance to the motives of the players in the compliance game beyond the fact that it makes resort to formal adjudication of corporate criminal cases unnecessary to do justice. From the firm's perspective, the costs of compliance are paid as ever-increasing insurance premiums against liability. The idea of a preemptive penalty helps explain why concerns with the moral hazard problem here were largely ignored. From the regulator's line of sight, the complexity and near impenetrability of the corporate form would leave significant undistributed justice but for the collection of an upfront or preemptive compliance penalty.
Conceiving of the compliance game in this way also puts into perspective calls for more individual prosecutions in the wake of the Yates Memorandum, frustrations of the public with symbolic and infrequent use of the corporate criminal law in the aftermath of the Financial Crisis of 2008, and very late evidence-empty criteria offered by the DOJ to evaluate the effectiveness of compliance. Regulators know that there are no accepted evidence-based metrics for what constitutes an effective compliance program more than two decades into this experiment of good corporate citizenship. 94 Thinking of the game in this way also offers a good explanation for the ambivalence, more generally, concerning corporate criminal law. Through a very simple process of elimination, it seems clear that no stakeholder is truly invested in or committed to the idea of entity liability. 95 That regulators realized how to use the fear of this kind of criminalization to do justice, while maintaining the appearance of genuine ambivalence with corporate liability, is no small feat.
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B. Irony and Fairness
Abolitionists of corporate criminal liability have for years bemoaned the immense costs to innocents and significant externalities of criminal investigations, indictments, prosecutions, and convictions against corporations. 96 They, and likeminded conservatives, however, missed taking a strong principled position against a regulatory strategy of compliance cost shifting to the private sector that brings us closer to this historic spending milestone. All along, the threat of unfair and burdensome costs did not actually reside with the rare event of corporate criminal liability, a regular target of the private sector's concerns. Rather, the threat of unfair and burdensome costs came from firms taking the regulatory bait that compliance expenditures will insure against liability. There is some irony here, perhaps situational irony, that regulators found a way to make the regulated fear the costs of criminal liability so much that, in the name of due diligence and corporate crime control, they pay an increasingly steep if not exorbitant preemptive penalty. 97 It is not the seductive nature of corporate spending, however, that is most deserving of any attribution of irony. Consider, instead, that those at greatest risk to assume an unfair burden of corporate criminal costsshareholders and other "innocents" -actually pay as much, if not more, with the historic rise of defensive compliance expenditures. It is quite difficult to square this ex ante burden on innocents with any expressed concerns that criminal liability should be avoided if it entails unjust collateral consequences or the notion that prosecutors must mind collateral damage when considering a corporate prosecution.
Perhaps the ultimate irony is that while corporate wrongdoing does not seem to engender a moral indignation comparable to that of street crime when it comes to culpability, the very idea of a preemptive compliance penalty for corporations encourages a normative discussion of substantive fairness that is quite familiar; for example, considering the fairness of aggressive stop and frisk policing strategies on inner city streets, bail decisions that promote the preventive detention of indigent defendants, and policies that allow for the selective incapacitation of high risk delinquents. 98 There is a comparable anticipatory feature or dimension in corporate regulation that entices some ethicists and philosophers to question "whether in the advance of any harm to any individual, there is any basis in morality for forcing compliance." 99 That this penalty goes to the perceived base rate of wrongdoing, not a speculative assessment of potential or possible wrongdoing, distinguishes and diminishes this fairness concern. This preemptive penalty is not in anticipation of any wrong committed. That said, even if there is an obvious moral basis for "forcing compliance," it becomes a little less obvious as compliance expenditures continue to rise unabated. The time will come when the constraint from compliance-related social controls will make the workplace completely inhospitable. 100 At some point, even those most progressive or libertarian will conclude that compliance expenditures are far beyond optimal levels to satisfy a deterrence rationale, or so significantly disproportionate as to violate desert-based principles. 101 
C. Costs and the Equivalency of Streets and Suites
The choice of promoting criminal versus corporate criminal justice reflects a profound normative and ideological divide. Critical fault lines differentiate the philosophies that justify the imposition of the criminal law;
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A VERY SPECIAL REGULATORY MILESTONE 425 theories that explain the criminal law's role in regulating behavior; and answers to some of the most vexing metaphysical questions about culpability and liability. Challenges to the legitimacy of both laws and law enforcement are radically different in the street versus suite context. So, too, are the range of regulatory strategies, remedies, and sanctions. Still, the discrepancy is notable and puzzling. 102 The approaching milestone of both compliance costs and employment, however, encourages some subtle comparisons and distinctions. For example, the idea that corporate criminal justice may be accomplished, at least in part, with an enforced self-regulatory slight-of-hand has no equivalent in conventional criminal justice. There are many other preemptive efforts at "justice" in the criminal process that raise serious concerns about the timing, calculation, burden, effectiveness, and fairness of this kind of anticipatory penalty. 103 These interventions, though, are not executed with a slight-of-hand so that the direct and indirect costs are hidden. In the criminal process, the disparate impact of race, ethnicity, and class is so transparent, obvious, well-documented, and longstanding that one might think there is a very generous accommodation to both inequality and injustice. In fact, for some, the open and notorious accommodation to the many costs of inequality defines an entire domain of formal social control, with practices that will likely be tolerated or ignored for another generation or more. 104 There is accommodation to the costs of corporate criminal justice, as seen in the acceptance of an equilibrium in the compliance game. But this is a game of imagery, posturing, teases, threats, and faux indignation with multiple stakeholders that is largely privately-funded. It is a game played by the most powerful "persons" in the world, against the most elite and capable of law enforcement. The costs imposed by this game are often set in reserve and, in the past, not fully paid. 105 Here, corporations fall from grace for a quarter or, at worst, a fiscal year. 106 And it is not a game for novices, it is not populated by novices, and all players agree to the opaque rules. From the moral rhetoric used to suggest indignation with corporate deviance to the exemption and diversion of the largest of all firms from the criminal process, the most profound normative concerns with the costs of corporate criminal justice are simply subsumed by the game. No one would ever say the same about our criminal justice system.
The symbolism of this milestone is compelling. How many private and public cops are really necessary for street and suite regulation, and who should pay? 107 What does the public allocation of resources for criminal justice tell us about what and who matters most? Foundational questions about policing the most powerful and powerless follow. And, finally, this milestone allows for some reflection on how we justify imposing the most formal of social controls, at times final and irreversible, in the absence of evidence-based research. 108 
CONCLUSION
It is a fair assumption that the regulatory status quo will change with the increasing convergence of global standards with new governance, risk, and compliance methods, technologies, and shared enterprise-wide systems. There is little doubt that this convergence will bring about significant efficiencies and, at the same time, a discernable move away from this very special regulatory milestone. This convergence opens a window for regulators and prosecutors to welcome a new phase of the decades-old good corporate citizenship movement, one that takes seriously their mandate as partners in corporate crime control.
With both private and public partners, the prospects are good that a collaboration on compliance standards, methods, technologies, and science will address the challenges of undistributed corporate criminal justice with transparency and fairness. One day soon, with a successful transition to a more responsive sharing of compliance data and systems across public and private stakeholders, there will be regret by many that we reached this remarkable milestone.
Ideal models to inspire this kind of shared compliance are widely available, from Braithwaite's notion of Regulatory Capitalism to Baldwin and Blacks' Really Responsive Regulation. 109 Here, we can all imagine a move away from the strictures of command and control regulation to a restructuring of what is public and private, a regulatory reordering that "is accompanied by an increase in delegation, proliferation of new technologies of regulation, formalization of inter-institutional and intra-institutional relations, and the proliferation of mechanisms of self-regulation in the shadow of the state." 110 What happens, though, if this growing convergence fails to change the terms of this partnership? What happens if the regulatory status quo is simply too resilient or the compliance game is too attractive to exit? As compliance life in firms becomes more efficient and technology-bound, regulators and prosecutors will be left in increasing darkness.
111 At the same time, there will be a rapidly-decreasing pool of corporate compliance expenditures to preemptively draw from. With diminishing penalties being paid and stable base rates of wrongdoing, this means more undistributed corporate criminal justice. One can only hope that this motivates both partners to finally join together in pursuing corporate crime control.
111. See Roberta Romano, Regulating in the Dark, in C. Coglianese (ed.) REGULATORY BREAKDOWN: THE CRISIS OF CONFIDENCE IN U.S. REGULATION 86, 87 (2012) (discussing how darkness, the unknown, encourages error prone, backward looking regulations that often lag behind private actors); Roberta Romano, Regulating in the Dark and a Postscript Assessment of the Iron Law of Financial Regulation, 43 HOFSTRA L. REV. 25 (2014) (discussing the problem of regulating in the dark without sufficient information, and proposing the inclusion of mechanisms for expert data collection and policy reassessment after a period of time).
